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To Blow or Not to Blow 

The call comes in at two in the morning.  ñIôve been arrested for 

DUI and they want me to blow into a breathalyzer. What should I 

do?ò 
 

If this is a first arrest for DUI, the advice is easy:  Take the 

breathalyzer.   
 

Individuals who are facing their first DUI are eligible for the 

Alcohol Education Program (ñAEPò).  Successful completion of 

this diversionary program available for first time offenders will 

result in a dismissal of the charges and no criminal record.   
 

The Department of Motor Vehicles (ñDMVò) will suspend the 

operating privileges of a first time DUI offender for at least 90 

days.  However, if the individual has refused to take the 

breathalyzer test, DMV will automatically suspend the license for 

six months. 

 

So because a first time offender is eligible for the AEP, it makes 

sense to take the breathalyzer to avoid the longer automatic 

license suspension. 

 

If this is a second or 

third (or fourth!) arrest 

for DUI, the advice 

becomes more 

challenging. 

 
 

 

 

(Continued on page 2) 
 

 

ñMaking a Difference When it Countsò 

 

Justice should be equal. But oftentimes it is not. 

Our newsletter highlights recent developments 

in the law, and areas of concern for our clients 

and fellow practitioners. 
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To Blow or Not to Blow (Continued from page 1) 
 
Subsequent arrests for DUI expose an individual to significant 

penalties including jail.  Yes, a refusal to take a breathalyzer will result 

in an automatic license suspension.  However, a breathalyzer is often 

the Stateôs most compelling evidence that an individual has been 

driving under the influence.  Consequently, oneôs negotiating position 

with the State is stronger if the State is without toxicology. And a 

conviction following a trial for a DUI without toxicology is less likely. 
 

The advice, then, for an individual who has been stopped for a 

subsequent DUI offense is donôt blow. 
 

There is a troubling recent footnote to all of this.  The Connecticut 

Appellate Court recently confirmed that individuals do not have a right 

to secure an attorneyôs advice prior to making a decision as to whether 

to take a breathalyzer test or not.  If an individual delays the decision 

while he or she endeavors to contact an attorney, the delay can be 

deemed a refusal.  DMV will of course automatically suspend the 

privileges.  And the refusal to take the test while waiting for a lawyerôs 

advice can be used against the individual as evidence of consciousness 

of guilt! 
 

Practitioners should consider advising their first-time offenders of the 

state of the law and should suggest that, in the unlikely event that they 

were to be stopped for a DUI in the future, the prudent course would 

be to refuse a breathalyzer.                                                   ÅHLOÅ 
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Did you know? 

Most people know that in 

criminal prosecutions the State 

has the burden of proving its 

case beyond a reasonable 

doubt.  Thatôs a pretty high 

burden.  However, if an 

individual is alleged to have 

violated probation, the burden 

is only by a preponderance of 

the evidence.  And there is no 

right to a trial by jury. 

 

Here are the facts:  you are arrested for Driving Under the Influence 

(DUI).  You receive a court date.  A short time later, you receive a 

notice from the Connecticut Department of Motor Vehicles (DMV) that 

your license is going to be suspended for the DUI.  You go to Court 

and ñbeatò the charge:  either you prove that you were not driving 

under the influence or, for some technical reason, the Stateôs Attorney 

elects not to pursue the charge.  You go home happy.  A few weeks 

later, you are stopped because a tail light is out.  Then you find yourself 

in jail.   
(Continued on page 3) 

ñStar Trekò Unraveled 
 

 



There was a time when small town police departments would find the 

local youth engaged in foolish pranks ï or even more serious vandalism. 

The outcome would be a stern lecture and communication with the 

parents who most assuredly would mete out swift and certain justice.  
 

There was a time when the principal of the local high school when 

confronted with a student who broke a window would speak with mom 

and dad and then consign the student to the ñhard laborò of community 

service.  (The punishment in my high school for a misdeed was an 

afternoon or more of polishing the brass doorknobs throughout the 

school.) 
 

Those days are gone. 
 

There are many reasons for this.  Some cite the decline of the nuclear 

family in which the consequences of misbehavior were far more certain.  

Some cite the horrific episodes of violence involving youth such as the 

Columbine High School shootings as a rationale for a more heavy hand.  

Some cite 9/11 as a juncture in time at which we as a society began to 

demand more aggressive law enforcement. 
 

          (Continued on page 4) 
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Kids These Days 
 

ñStar Trekò Unraveled   (Continued from page 2) 
 
How can this possibly happen? 
 

We explain it to our clients using a ñStar Trekò analogy:  The court 

process and the DMV process are separate parallel non-intersecting 

universes.  Both require attention.  And in order to avoid a license 

suspension for DUI, an individual needs to prevail in both universes. 
 

In the example above, the individual assumed that, because she had 

prevailed with the Court, her license would not be suspended.  She 

ignored the DMV.  The DMV suspended her operating privileges for 

DUI.  She was then driving under suspension as a result of a DUI (even 

though she prevailed in court!). 
 

And hereôs the rub: there is a mandatory minimum 30 day jail sentence 

for driving under suspension as a result of a DUI! 
 

(Continued on page 4) 
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