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“ Making a Difference When it Counts’

Justice should be equal. But oftentimes it is not.
Our newsletter highlights recent developments
in the law, and areas of concern for our clients
and fellow practitioners.

DUI Checkpoints

Many cities and towns throughout Connecticut have
received grant money to step up enforcement of laws
pertaining to driving under the influence. One way this is
accomplished is by setting up DUI checkpoints.

A checkpoint is a formal police operation set up at a fixed
location along a roadway. Vehicles are stopped and drivers
are interviewed to determine whether they may be operating
their vehicles while under the influence of alcohol or drugs.

Checkpoints are frequently held on weekends and holidays
although they can occur at other times as well. The law
requires that the checkpoint be announced in a loca
newspaper disclosing the approximate time and location of
the operation.
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DUI Checkpoints (Continued from page 1)

Flashing police lights, flares, cones and a sign indicate a DUI
checkpoint. From a distance, these indicia may appear to be an
accident or construction sight. Theoretically, there should be
enough advance warning of the checkpoint to alow a driver to
opt for a different route. There is no obligation to proceed
through a checkpoint. In reality, however, a driver is often upon
a checkpoint before there is any meaningful choice. And the
police can decide to pursue a vehicle that obvioudy avoids a
checkpoint and stop the vehicleif the officer determines that there
is“probable cause” to do so.

At a checkpoint, officers are required to follow a pre-established
plan of operation to ensure that constitutional safeguards are
followed. In practice, though, there are a wide range of
procedures that may provide defense counsel with a means to
challenge an arrest.

Officers are supposed to pose a standard set of questions such as
“Where have you been tonight?’ or “Have you had anything to
drink?’  Many departments will use passive alcohol sensors as
these questions are being asked to endeavor to detect the presence
of alcohol on the bresth.

If no probable cause is established, the operator is waived on to
proceed. If thereisa suspicion of alcohol or drug use, the driver
is directed to pull to a designated area where field sobriety tests
are conducted. It is rare that an operator comes out of this area
without an arrest.

Because of the constitutional concerns surrounding checkpoints
and the wide variation in plans of operation, practitioners should
carefully evaluate al aspects of the stop in preparing a DUI
defense arising out of a checkpoint.




AreYouinthe Clear?

Almost al employers do criminal background checks now.
Schools, landlords, and financia institutions al ask the question,
“Have you ever been convicted of acrime?’ A “yes’ answer will
often spell doom.

There are a multitude of “diversionary programs” used by good
folks who get themselves into isolated troubles such as: the
Alcohol Education Program for first time DUI arrests; the Drug
Education and Community Service Labor Program for minor
drug-related charges, Accelerated Rehabilitation for minor
criminal charges such as Larceny 6. When such a program is
granted to a defendant, the file is sealed from the public; when it
is successfully completed, the charges are dismissed.

Two issues arise:  The first is what happens when a criminal
background check turns up the arrest. This occurs, athough
rarely, as a result of a mishandling of the file by court personnel.
But it can have devastating consequences if the individual has
aready responded to a background question.

(Continued on page 4)
A Big Change

Modifying a sentence for someone convicted of a crime has
always been a challenge. For a sentence greater than three years,
the law has required that defendants secure the consent of the
prosecuting authority prior to filing amotion for modification. As
one might imagine, getting this consent has been nearly
impossible in most cases. On October 1, 2009, however, the law
will change: a first request for sentence modification will no
longer require the consent of the prosecuting authority. These
motions will still be difficult to pursue. But a significant
roadblock will disappear.



A Felony or Not?

The Department of Motor Vehicles
has been classifying persons convicted
a second time of driving under the
influence in violation of C.G.S.
Section 14-227a as convicted felons.
In an unpublished Superior Court case
entitted McCoy v. Boyle, 2009 WL
1444565 (Conn.Super.), Judge Robert
Holzberg ruled that this designation
was erroneous. The Court, relying on
an anaysis based upon statutory
construction, concluded that a second
DUI conviction was not an “offense”
and consequently a not a felony but
rather a motor vehicle violation. The
Commissioner of the DMV has
appealed.

The case has  extraordinary
consequences. A felon (1) loses the
right to become an elector and cannot
vote, hold public office, or run for
office; (2) is disqualified from jury
service for seven years; (3) loses the
ability to have firearms; (4) could lose
a professional license or permit; and
(5) faces significant employment
limitations. In addition, convicted
felons are required to provide DNA
samplesto the state.

Because of the impact on so many
clients, including professionals, this
case bears close attention.

Are You in the Clear? (Continued from page 3)

When a case is dismissed, the arrest records can and should
be expunged. If they are not expunged, an attorney can
guide his or her client though the steps necessary to ensure
that they are. Individuals who have availed themselves of
diversionary programs should periodicaly do their own
background checks to ensure that the representations they
make on applications comport with what those checks will
actually reveal. Mistakes in the manner in which afile has
been disposed of by court personnel can be corrected and
obviously need to be.

The second issue is what happens when an individual, who
has used a diversionary program, is asked whether he or she
has ever been arrested. Theoretically this is an improper
guestion but it is asked with increasing frequency.
Attorneys need to carefully guide clients through this
minefield. On the one hand, cases that have been dismissed
should not evidence an arrest. On the other, a negative
answer is not entirely truthful.

In these difficult economic and employment times,
individuals who have been involved in the criminal justice
process require special care.




